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ii

IN THE UTAH SUPREME COURT
OSI INDUSTRIES, INC.
d/b/a Otto & Sons,
Petitioner,
vs.

Supreme Court No. 920528

AUDITING DIVISION OF THE
UTAH STATE TAX COMMISSION,
Respondent,

BRIEF OF PETITIONER

JURISDICTION OF THE UTAH SUPREME COURT
The Supreme Court has jurisdiction of this appeal pursuant
to section 78-2-2(3)(e)(ii) and section 63-46b-16(2)(a), Utah
Code Ann. 1953, as amended.
STATEMENT OF THE ISSUES
ISSUE I.

Whether the spray of liquid nitrogen used by

petitioner in the production of meat patties for McDonald's was
an exempt "spray" within the statutory provision exempting from
sales or use tax sprays used to control diseases in the commercial production of animal products?
Standard of Review;

The applicable standard of review in this
1

case is correction-of-error because an agency's interpretation of
a statute is not granted deference where there is no express or
implicit grant of discretion to the agency in the statute.
Morton International, Inc. v. Auditing Division of the Utah State
Tax Commission, 814 P.2d 581 (Utah 1991).
ISSUE II. Whether

the

statutory

exemption

for

sprays

requires the liquid nitrogen to become a component of the meat
patties?
Standard of Review;

Where the statutory provision does not

contain a grant of discretion to the agency, the agency's
interpretation of the statute is granted no deference by the
Supreme Court.

Morton International, Inc. v. Auditing Division

of the Utah State Tax Commission, 814 P.2d 581 (Utah 1991).
ISSUE III.

Whether the statutory exemption for sprays

is limited to herbicides or insecticides used in agricultural
production under the statute or under the statutory construction rule of noscitur
Standard of Review:

a

sociis?

Absent a statutory grant of discretion, an

agency's interpretation of a statute is granted no deference.
Morton International, Inc. v. Auditing Division of the Utah
State Tax Commission, 814 P.2d 581 (Utah 1991).
DETERMINATIVE STATUTORY PROVISIONS
Basic tax provision:
§59-12-103(1)(1), Utah Code Ann. 1953, as amended.
59-12-103.
(1)

Sales and use tax base - Rate.

There is levied a tax on the purchaser for the
2

amount paid or charged for the following:
•

• •

(1)

tangible personal property stored, used or con-

sumed in this state.
• • •

Applicable Exemption Provision;
§59-12-104(20), Utah Code Ann. 1953, as amended.
59-12-104.

Exemptions.

The following sales and uses are exempt from the
taxes imposed by this chapter:
. . .

(20)

sprays and insecticides used to control in-

sects, diseases, and weeds for commercial production of
fruits, vegetables, feeds, seeds, and animal products;
. . .

STATEMENT OF THE CASE
The petitioner (OSI) produces meat patties for McDonald7s
restaurants and in its production sprays liquid nitrogen on the
patties to flash freeze them to prevent the growth of bacteria
and disease in the patties.

The respondent (the Commission)

initially asserted that OSI's spray of liquid nitrogen was not
exempt because it did not become a component part of the final
product (the patties) and/or was not used in agricultural
production, and therefore, the Commission assessed a use tax,
penalty and interest against OSI for the calendar years 1988,
1989 and 1990 in the amount of $230,234.65.
3

OSI applied for

redetermination and paid the assessment in full.
In the formal proceedings before the Commission's hearing
officer, the parties submitted a stipulation of facts, documents and written memoranda including a review of the legislative history of the statutory exemption for sprays.

Follow-

ing oral argument, the Commission issued its written Findings
of Fact, Conclusion of Law, and Final Decision upholding the
assessment for the reasons that the exemption for sprays is
limited to sprays which become a component part of a final
product and/or to sprays used in agricultural production.

In

addition, in its decision the Commission has apparently
attempted to fashion a novel and questionable distinction by
holding that the word "diseases" in the exemption only means
"diseases" caused by an external force such as an infection and
does not include the "natural process of spoilage" caused by
microorganisms.
STATEMENT OF FACTS
The facts numbered 1 through 19 herein were stipulated as
undisputed by OSI and the Commission (R. 78-83) prior to the
formal hearing.

The facts numbered 20 through 23 apply to

additional matters presented to the Commission prior to or at
the hearing.
1.

On July 26, 1991 the Commission issued its statutory

deficiency notice assessing a use tax deficiency, including
penalty and interest, against Petitioner for the three year

4

period January 1, 1988 to December 31, 1990, Account No.
C64325. (R.78)
2.

On August 23, 1991 Petitioner filed its petition for

redetermination in regard to the said assessment of use tax,
penalty and interest resulting from Petitioner's use of liquid
nitrogen in its business of producing beef and pork patties for
sale to McDonald's restaurants. (R.78)
3.

On September 26, 1991 the Commission filed its answer

to the petition for redetermination and requested that the
petition be denied specifically for the reasons that (a) sprays
used for cryogenic freezing were not within an exempt classification, and (b) that because the liquid nitrogen did not become
a component part of the item being manufactured it was not
exempt. (R.79)
4.

On September 30, 1991 Petitioner paid the assessment

attributable to Petitioner's use of liquid nitrogen in full in
the amount of $230,234.65. (R.79)
5.

Prior to the present assessment and payment Petitioner

had not paid use tax on its purchase or use of liquid nitrogen
in its Utah meat processing plant but had relied on the statutory exemption relating to the use of sprays which exemption is
now contained in §59-12-104(20) (U.C.A. 1991). (R.79)
6.

When Petitioner commenced business in 1977 in Utah,

the Commission issued license and certificate No. C64325 to
Petitioner, which number Petitioner has always used in its
several hundred purchases annually of liquid nitrogen and which
5

purchases have always been from the same supplier, Union
Carbide.

A copy of Petitioner's license and certificate is

attached hereto. (R.79)
7.

When Petitioner began dealing with Union Carbide in

1977, Petitioner provided Union Carbide with a copy of its
license and informed Union Carbide that Petitioner's purchases
of liquid nitrogen were exempt from use tax under the applicable Utah statute.

A copy of a recent invoice from Union

Carbide which invoice is typical of such invoices during the
applicable period is attached hereto and shows that Union
Carbide understands that Petitioner's purchase was tax exempt.
(R.79-80)
8.

Petitioner has always kept separate and complete

records of all purchases of liquid nitrogen which records have
been available for inspection at all times. (R.80)
9.

Since 1977 Petitioner has owned and operated a meat

processing facility in West Jordan, Utah wherein Petitioner
uses a particular mixture of meat cuts to produce meat patties
for shipment to McDonald's restaurants who sell the patties in
sandwich form to their retail customers. (R.80)
10.

Since Petitioner began operation in 1977, Petition-

er's West Jordan facility has been and is the sole producer of
meat patties for the 47 McDonald's restaurants in Utah. (R.80)
11.

McDonald's sells more than 20,000,000 meat sandwiches

in Utah annually with the McDonald's restaurants having a gross
sales volume in excess of $50,000,000.00. (R.80)
6

12.

The cost of the liquid nitrogen is included in the

amount Petitioner charges McDonald's for the patties. (R.80)
13.

McDonald's customers are charged sales tax on their

purchases of McDonald's several selections of sandwiches in
Utah. (R.80)
14.

To ensure compliance with governmental standards for

product healthiness, quality and purity, Petitioner's premises,
operations, materials and products are and have always been
continuously monitored by government inspectors. (R.81)
15.

To ensure that the highest quality of patties is

achieved, McDonald's requires that the patties produced by
Petitioner meet strict standards concerning the manufacturing
process and product uniformity including purity, composition,
freshness, moisture content, color control, and avoidance of
shrinkage.

Attached hereto are copies of current written

procedures used by Petitioner to monitor manufacturing controls
including the HACCP Plan [Hazard Analysis Critical Control
Plan] and Laboratory Technician job description which show the
emphasis placed on insuring the purity of Petitioner's products. (R.81)
16.

To produce and preserve the required quality and

uniformity in the meat patties, Petitioner uses and has always
used special equipment and procedures approved by McDonald's in
an automatic, rapid and continuous operation as follows:
(a)

The fresh meat cuts are ground and mixed to

specific percentages;
7

(b)

The mixture is immediately formed into patties;

(c)

The patties are next entered into a sixty foot

long horizontal freezing tunnel in which liquid nitrogen is
sprayed on the patties to "flash" freeze (cryogenically freeze)
them to very low temperatures;
(d)

At the time it is sprayed on the patties in the

freezing tunnel, the liquid nitrogen reaches temperatures as
low as minus 320 degrees fahrenheit and rapidly absorbs the
heat from the patties but is then exhausted from the freezing
tunnel and cannot be used again;
(e)

By use of the liquid nitrogen, the temperature

of the patties themselves is reduced in the freezing tunnel to
approximately zero degrees fahrenheit usually within one or two
minutes depending on the size of the particular group of
patties, i.e. regular or quarter pounder; and
(f)

The patties are then packed in containers and

placed in cold storage to maintain their hard frozen condition
while awaiting shipment in refrigerated vehicles to McDonald's
restaurants. (R.81-82)
17.

Cryogenic freezing is used to ensure as much as pos-

sible the preservation of the uniformity, freshness, quality
and purity of the patties from the time of freezing and inhibits chemical changes and the formation of additional ice
crystals within the meat cells. (R.82)
18.

The hard freezing acts as a shield and helps to

prevent chemical changes in the patties which changes would

8

predictably cause a proliferation of bacterial microorganisms
which would in turn increase the probability of spoilage and
disease producing conditions. (R.82)
19.

The hard cryogenic freezing also avoids the formation

of additional ice crystals in the meat cells of the patties
which ice crystals if allowed to form lead to extra dehydration
and cellular alteration which in succession often cause unacceptable variations in the patties in odor, color, moisture and
size when cooked. (R.83)
20.

The legislative history of the exemption for sprays

was presented to the Commission prior to the Commission's
formal hearing.
21.

(R.160-62)

In its production process, OSI endeavors to control

harmful bacteria including E. coli, staphylococcus and
salmonella. (R 73; Exhibit P-4)
22.

In the hearing the Commission's legal counsel openly

acknowledged to the hearing officer that the meat processed by
OSI is an "animal product" (R.49), and that the liquid nitrogen
spray is used "to control, limit disease." (R.56)
23.

OSI's exemption certificate used with OSI's purchases

of liquid nitrogen from Union Carbide was introduced into evidence as Exhibit P-6. (R.28,77).

Although there was no issue

as to such certificate, it was introduced to show that OSI had
followed the statutory requirements to invoke the exemption.
(R.28)

9

SUMMARY OF ARGUMENT
The wording of the statutory exemption for sprays and the
legislative history both show that OSI/s purchase and use of
liquid nitrogen as a spray in the production of the meat
patties clearly come within the exemption because the liquid
nitrogen spray is indisputably used to control diseases in the
commercial production of animal products.

The words "control"

and "diseases" in the exemption necessarily include the prevention or inhibition of possible future diseases.

Also, the

wording of the current statute and legislative history show
that the exemption is not limited to sprays that become a
component part of a final product or to sprays that are used in
agricultural production.

If the legislature had intended that

sprays be limited to herbicides or insecticides used in agricultural production, as determined by the Commission, the
legislature would have so stated.
In its ruling, the Commission has also wrongly attempted
to differentiate between "diseases" which are caused by
microorganisms involved in the natural process of spoilage and
"diseases" caused by an external force such as an infection.
The Commission's attempt to distinguish between "natural
process" and "external forces" is manifestly in error because
the natural process of spoilage itself would almost invariably
involve an external force such as mold or another
microorganism.
The Commission's interpretation of the exemption is
10

entitled to no deference because there is no explicit or
implied grant of discretion in the statute.

It is submitted

that the Commission's action has substantially prejudiced OSI
under section 63-46b-16(4)(d), (g) and (h), Utah Code Ann.
1953, as amended, in that the Commission has erroneously
interpreted or applied the law, has misapplied the undisputed
facts so that its decision is not supported by substantial
evidence, and the Commission's ruling is also arbitrary and
capricious under the facts.
ARGUMENT
I.

BECAUSE THE LIQUID NITROGEN SPRAY IS USED TO CONTROL

DISEASES IN THE COMMERCIAL PRODUCTION OF THE MEAT PATTIES, OSI
IS EXEMPT FROM THE IMPOSITION OF SALES OR USE TAX THEREON.
Judicial treatment of Utah tax statues
At the outset it should be observed that there is no
express or implicit grant of interpretation discretion to the
Commission in either the underlying provision imposing the tax
or in the exemption provision at issue herein.

Therefore, the

Commission's interpretation of the statutory provisions is
entitled to no deference.

See Morton International. Inc. v.

Auditing Division of the Utah State Tax Commission, 814 P.2d
581 (Utah 1991) for a discussion concerning the determination
whether discretion has been given to the Commission by the
legislature in regard to other current exemption provisions of
the sales and use tax statute.

Also see Chris & Dick/s Lumber

and Hardware v. Tax Commission, 791 P.2d 511 (Utah 1990);
11

Sanders Brine Shrimp v. Audit Division of the Utah State Tax
Commission, 205 Utah Adv.Rep. 18 (Utah 1993).
To determine whether a particular item of tangible personal property is subject to sales or use tax under the Utah
statute, the Utah Courts substantially use a somewhat indistinct three step process as stated below.

See Hales Sand &

Gravel. Inc. v. Auditing Division of the State Tax Commission
of Utah. 842 P.2d 887 (Utah 1992).
The first step is to identify the underlying statutory
provision which declares the item to be taxable.

In this case

the underlying provision is section 59-12-103(1)(1) which
states

that sales or use tax is levied on "tangible personal

property stored, used or consumed in this state."
Next, identify any

applicable exemption provision.

Hales Sand & Gravel, Inc. cited above.

See

In this case the

applicable provision is section 59-12-104(20) which exempts
from tax "sprays and insecticides used to control insects,
diseases and weeds for commercial production of fruits, vegetables, feeds, seeds, and animal products." (Underlining added.)
Lastly, the taxpayer must then show that the applicable
exemption has been properly invoked.

See Tummurru Trades. Inc.

v. Utah State Tax Commission. 802 P.2d 715 (Utah 1990).

This

last step is not at issue in this case.
Thereafter, to discern the meaning of the particular
statutory tax provisions, the Utah courts also usually perform
the following analysis in successive but sometimes concurrent
12

or overlapping steps as may be necessary until the statute's
meaning is ascertained.
First, the wording of the underlying statutory provision
and applicable exemption are initially examined together as a
whole to determine if their meaning is clear and unambiguous.
See Savage Industries, Inc. v. Utah State Tax Commission, 811
P.2d 664 (Utah 1990).

(In this case there is no dispute

concerning the meaning of the underlying statute imposing a tax
on the storage, use or consumption of personal property in
Utah, but only the meaning of exemption provision (20).)

If

the statutory meaning is "plain", no further inquiry is
required.
1982).

See West Jordan v. Morrison, 656 P.2d 445 (Utah

It should be observed that the meaning may be "plain"

due as much to the absence of common or well-known words as it
is to the presence of particular words in the provisions being
examined.
Second, if the meaning of the provisions is ambiguous, the
legislative history is then reviewed to see if the legislature
intended that a particular meaning be given to the wording of
the provisions.

See Morton International, Inc. v. Auditing

Division of the Utah State Tax Commission, 814 P.2d 581 (Utah
1991).

It is apparent that the legislative intent may be

express or implied.

As it is stated above, intent may be

discerned not only from the presence of certain words but also
from the absence of specific defining or limiting words in the
particular provisions especially if such defining or limiting
13

words are used in other nearby provisions of the statute.

If

the legislature has used such words in other provisions, as it
has in this case, the legislature must be presumed to know the
meaning of such words and to have purposely omitted them from
the provisions being interpreted.

See Savage Industries, Inc.

and Chris & Dick's Lumber and Hardware cited above.
Third. if after review of the legislative history the
meaning of the specific provisions is still not certain, the
courts then may turn for assistance to other rules of statutory
construction such as noscitur

a sociis

(See Morton Internation-

al, Inc. cited above) upon which rule the Commission relies for
its conclusion in this case that the exemption for sprays is
limited to sprays used in agricultural production or to sprays
which become a component part of a final product.
It will be shown herein that, at most, only the first two
steps of the interpretation analysis mentioned above are
necessary to ascertain the meaning of the exemption at issue in
this case.

In fact OSI submits that the exemption on its face

exempts OSI's purchase and use of the liquid nitrogen.

Howev-

er, if the meaning of the exemption at issue in this case is
for any reason considered not to be conclusive in upholding the
exemption, the legislative history clearly supports OSI's
position and shows that contrary to the Commission's holding,
the legislature did not intend to limit the exemption (1) to
sprays used in agricultural production, or (2) to sprays that
become a component part of a final product, or (3) only to
14

"diseases" not caused by microorganisms involved in the natural
process of decay.
Dictionary definitions of words in exemption
Webster's Ninth New Collegiate Dictionary. (MerriamWebster Incorporated, 1991) is used herein for the current and
normal definitions of the applicable words of the exemption in
this case which statutory provision states as follows:
(20) sprays and insecticides used to control insects,
diseases, and weeds for commercial production of fruits,
vegetables, feeds, seeds, and animal products; (Underlining
added.)
WORDS OF
THE EXEMPTION
sprays

(used to)
control

diseases

(for)
commercial

production

DICTIONARY
DEFINITIONS
the plural of spray: 2 a: a jet of vapor or
finely divided liquid b: a devise (as an
atomizer or sprayer) by which a spray is
disbursed or applied; c (1): an application
of a spray or by spraying;
(2): a substance (as paint) so applied.
2 a: to exercise restraining or directing
influence over: regulate b: to have power
over: rule c: to reduce the incidence or
severity of esp. to innocuous levels (an
insect population) (a disease).
the plural of disease; 2: a condition of
the living animal or plant body or of one
of its parts that impairs the performance
of a vital function; sickness, malady.
1 a (1): occupied with or engaged in
commerce or work intended for commerce;
(2): of or relating to commerce; (3):
characteristic of commerce; (4): suitable,
adequate or prepared for commerce;
— 2: the act or process of producing
b: the creation of utility; esp: the
making of goods available for use.
15

(of)
animal
products

1: of, relating to, or derived from
animals;
the plural of product; 2: something
produced.

In reviewing the normal meanings of the applicable words
of exemption (20), it appears from the above definitions that
under the established facts, OSI is exempt from the tax imposed
by the Commission.

It is undisputed that OSI sprays the

nitrogen on the meat patties to prevent or reduce the possible
incidence or onset of diseases as well as to achieve a number
of other beneficial and interrelated conditions.

Moreover, it

cannot reasonably be argued from the facts that OSI is not
engaged in the commercial production of animal products because
by the Commissions own rule, R865-19-295(1A) (12) , "meat" is
stated to be a "livestock product."

If meat is a livestock

product it must necessarily also be an animal product because
the word "animal" would certainly include "livestock" and would
therefore include OSI's production of the meat patties.
Certainly, "animal products" include meat, leather and fur as
well as eggs, butter, milk and wool.

It is also certain that

meat, leather and fur may be and usually are produced outside
of a traditional agricultural setting.
Additionally, some of the remaining words in exemption
(20) are not limited to agricultural circumstances.

For

example, "insecticides" are commonly used to control mosquitoes
and other "insects" in non-agricultural situations and "weeds"
are regularly controlled by spraying along railroads for fire
16

prevention.

Although it is true that the commercial production

of "fruits, vegetables, . . . and seeds" listed in exemption
(20) would normally occur in agricultural endeavors, it is
undoubted that the adjacent word "feeds" includes trout feeds
used commercially to grow game fish and includes commercial
products commonly used for pet foods in non-agricultural
circumstances.
The Commission's decision that the exemption only applies
to herbicides and insecticides which are used in agricultural
production is demonstrably wrong for a number of additional
reasons.

In the first place, if the legislature had believed

that the word "sprays" only included herbicides (a word not
used in exemption (20)) and insecticides in agricultural
production, there would have been no reason to use the broader
word "sprays" in exemption (20). Moreover, in two other nearby
statutory exemption provisions, (21) and (22) contained in
section 59-12-104, the words "farming operations", "agricultural production", "farmer", "farming", "farm products",
"farm", and "agricultural produce" are sequentially used.

It

is apparent then that the legislature was aware of such words
and thus must be presumed to know their meanings.

It is also

clear that the legislature did not use any of such specifically
agricultural words and did not use the word "herbicides" in
exemption (20) for sprays.
Therefore, the use of the word "sprays" must be considered
to be intentional, and the words of the exemption are not
17

restricted to agricultural situations.

In fact, had the

legislature wanted to limit exemption (20) to "agricultural
production" it could easily have replaced the word "commercial"
with the word "agricultural" and changed the whole meaning of
the exemption.

Again, the legislature's choice of words must

be deemed deliberate, and it would be an unwarranted presumption and perversion of the plain meaning to conclude that the
words "commercial production" only mean "agricultural production" as the Commission has concluded.

Moreover, the Commissi-

on's interpretation is also clearly wrong because the
legislature could have chosen to restrict the meaning of
exemption (20) by using the one word "animals" rather than the
two words "animal products", but clearly the legislature must
be presumed to have chosen not to do so.
It might also be contended that the use of the word "and"
three times in the exemption was intended to be restrictively
conjunctive and therefore limit the meaning of the words on
either side of "and" so that each word is merely an extension
of the other.

Thus, under such reasoning the use of "sprays"

with "insecticides",
and

"insects" and "weeds" with "diseases",

"fruits, vegetables, feeds, [and] "seeds" with "animal

products" could arguably indicate that exemption (20) is
limited to agriculture.

Such an interpretation however, is

unreasonable, for a number of reasons because, for example, it
seems clear that an insecticide used to control insects would
not likely be, or might not be, used to control weeds or dis18

eases and indeed may be used in a non-farm situation such as
for mosquito spraying, as noted above.

In addition, it is

apparent that a person engaged in the commercial production of
fruits would not necessarily be engaged in the production of
vegetables, feeds, seeds or animal products, or, indeed,
engaged in the production of any other single one of such
items, and as in the case of leather, an animal product, it is
normally produced outside of the traditional agricultural
setting.

Thus, the only reasonable interpretation of the word

"and" in the exemption is that it is used solely as an
indicator of an additional, separate item on a list and not
that each item on the list is necessarily linked together or is
a necessary part of a restrictive compound definition
restricted to agriculture.
In some other circumstances, a word or term used in a
plural or broader sense could be defined in a differing way
which might lead to a specialized interpretation somewhat at
variance with the normal meaning of the word or term, the
applicable plural words of exemption (20) for sprays cannot
reasonably be interpreted so as to yield a persuasive
definition which would avoid granting the exemption to OSI.
Because the words "sprays", "diseases" and "animal products"
are plural and are used without specific limitation, they must
be interpreted to include all sprays administered, all diseases
inhibited or controlled, and all animal products which are
involved in the process of commercial production.
19

There is no

apparent ambiguity or multiple meaning of the words in
exemption (20) which would require any particular expertise in
interpreting the clear intent of the wording.
Even though the key words of the exemption, the
"commercial production of . . . animal products", may in some
instances include some agricultural products, those words as
commonly used and defined in the dictionary are not restricted
to agriculture and manifestly include the manufacture of a
large number of well-known non-agricultural products.
Although OSI is not engaged in agriculture as such, OSI's
purchase and use of liquid nitrogen as a spray in the
commercial production of meat patties is in effect somewhat
similar in method and purpose to a farmer's use of sprays to
shield and preserve his fruit crop such as apples or cherries
against future threats.

However, OSI's production of the meat

patties can also be compared to the commercial canning
operations for canned fruits, vegetables and meats which
operations are somewhat beyond a normal farming business.

In

this case the liquid nitrogen is sprayed to produce an
immediate frozen shield around the meat patties to achieve a
number of interrelated beneficial conditions which prevent the
growth of bacteria, spoilage and disease.

Therefore, from the

plain wording of exemption (20) and the ordinary definitions
contained in the dictionary, it seems most compelling that the
exemption wording is not ambiguous and that the legislature
intended exemption (20) to mean what it says and apply to all
20

sprays used to control and prevent diseases in the commercial
production of animal products including the meat patties.
The Commission attempts to justify its ruling by reasoning
that exemption (20) only exempts diseases caused by an external
force but does not exempt diseases caused by microorganisms
involved in the natural process of spoilage.

The Commission's

attempted rationale is manifestly not defensible.

It cannot be

disputed that the named bacteria guarded against by OSI, E.
coli, staphylococcus and salmonella, must be considered an
external force, and, therefore, even under the Commission's
reasoning the liquid nitrogen spray would be exempt.

Moreover,

even the natural process of decay includes the presence and
proliferation of external microorganisms which break down the
subject.

The Commission's attempted distinction is simply not

valid.
It is recognized that in the past many cases relating to a
claim of exemption from sales or use tax have often involved
more common situations such as wholesale transactions, agriculture transactions, or circumstances wherein the particular item
became a component part of a final product.

Regardless that

OSI's use of liquid nitrogen as a spray may not easily fit into
any of those more common categories of production, it does
clearly fit under the wording of the exemption, and it would
seem to be wholly unreasonable to hold that the wording of the
exemption only applies in a traditional agricultural context.
See Chris & Dick's Lumber and Hardware v. Tax Commission, 791
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Po2d 511 (Utah 1990) for discussions by both the majority and
dissent in regard to statutory interpretation.
Legislative history of exemption
The original 1957 exemption for sprays was added in 1957
as an ending proviso to the existing first paragraph of
subparagraph (f) of section 59-15-2 (Utah Code Ann. 1953),
without an explanatory comment, which then existing subparagraph (f) at that time listed exemptions for both
agricultural and non-agricultural products such as general
retail sales, agricultural, manufacturing, business and
vehicles, among others, together with items that became components of final products as well as items that did not become
components of final products.

In 1957 the common basis for

exemption of all the various products listed in subparagraph
(f) was that purchase of such items was deemed to be wholesale.
The exemption for sprays added to subparagraph (f) in 1957 also
repeated the wholesale classification as the reason for
exemption and was worded as follows:
. . . provided also that sprays and insecticides used
in the control of insect pests, diseases and weeds
for the commercial production of fruit, vegetables,
feeds, seeds, and animal products shall be deemed a
wholesale sale and exempt from taxation under this
act.
A copy of section 59-15-2 (Utah Code Ann. 1953) including subparagraph (f) existing in 1957 is included in the addendum.
It is manifest that the exemption for sprays which was
added to subparagraph (f) in 1957 did not require the sprays to
become a component part of a final product but only stated that
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sprays "shall be deemed a wholesale sale and exempt from
taxation under this act."

It should also be repeated that

there was no statement that the 1957 exemption for sprays was
limited to farm use.
The 1957 exemption remained essentially unchanged until
1987 when the sales and use tax statutes were recodified.

At

that time what is now subsection (20), as quoted above, was
amended to delete any reference to "a wholesale sale" as the
basis for exemption.

This change was made without pertinent

comment except for the statement that the exemption was "taken
from the current exemption" (i.e. the original 1957 exemption
for sprays).
With recodification in 1987 the statutory distinction in
the earlier exemption between wholesale and retail was deleted
by omitting without explanation the classification of sprays
used in commercial production of animal products as a "wholesale sale".

The legislature's 1987 recodification which

deleted from exemption (20) the wording referring to wholesale
sales and which did not add a requirement that the exemption
was based on farm use or that the particular item must become a
component part of a final compounded product should therefore
be considered to have been a deliberate and unequivocal
statement that exemption (20) for sprays is not dependent on or
related to any element of wholesale sales or farm use, or on
any rule requiring an item to be a component of a final
product.

It should be noted that a separate exemption, (27),
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of the current statute exempts items which become a component
part of a final product.
Under such circumstances any prior cases or rules or any
current Commission rules or interpretations relating to wholesale sales, or farm use, or components of final products are
not pertinent in defining and applying the current statutory
exemption (20) for "sprays . . . used to control . . . diseases
. . . for commercial production of . . . animal products."
Moreover, similar to the earlier 1957 statute, the current
statutory catalogue of sales and use tax exemptions in section
59-12-104 includes many different types of products and items,
such as agricultural, fuel, governmental, machinery, airline,
electronics, vehicles, and charitable, among many others, in no
particular order, all with differing factors, so that each
exemption is separate and distinct from every other unless
specifically stated to be connected.

A copy of the current

exemption statute for sales and use tax, section 59-12-104 Utah
Code Ann. 1953, as amended, is included in the addendum.
It is submitted that both the wording and legislative
history of exemption (20) mandate that OSI is entitled to be
exempt from the tax imposed and paid.

Moreover, the

Commission's ruling is manifestly contrary to the provisions of
section 63-46b-16(4)(d), (g) and (h) in that the Commission has
erroneously interpreted and applied the statue and has ignored
or misapplied the undisputed facts so that its decision is
arbitrary and capricious.

In regard to the evidence introduced
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at the hearing, the Commission has ignored the undisputed fact
that OSI's production is designed to eliminate or reduce the
threats from the harmful and potent bacteria E. coli,
staphylococcus and salmonella, commonly known to cause disease,
as is witnessed by the well-publicized recent death from a
contaminated Jack-in-the-Box hamburger attributed to E. coli.
(See R.73)
He

EXEMPTION (20) DOES NOT REQUIRE THE LIQUID NITROGEN

SPRAY TO BECOME A COMPONENT PART OF THE MEAT PATTIES.
As was stated in argument I above, there is no requirement
in exemption (20) that for a spray to be exempt from sales or
use tax it must become a component part of a final compounded
product.

Because the legislature did provide in another

exemption, (27), for such component parts of final products, it
should be concluded that the legislature did not intend that
such a restriction be applied to exemption (20) which is
clearly not connected to exemption (27). Therefore, the
Commission's determination that one of the bases for exemption
from sales or use tax was that the liquid nitrogen must become
a component part of the meat patties is not in accord with
either the wording or legislative history of exemption (20).
Because the Commission was granted no discretion in the
statute, the Commission's interpretation of exemption (20) is
not entitled to deference by the Supreme Court.

See Morton

International, Inc. v. Auditing Division of the Utah State Tax
Commission, 814 P.2d 581 (Utah 1991)\
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It is submitted that the Commission's decision is a
wrongful attempt to restrict and narrow the meaning of the word
"sprays" in exemption (20). Furthermore, the Commission's
ruling that the sprays must become a component part of a final
product is a mistaken reading and application of the exemption
provision.
III. EXEMPTION (20) FOR SPRAYS IS NOT LIMITED TO
AGRICULTURAL USE.
The Commission stated in its decision that under the
statutory construction rule of noscitur

a sociis,

exemption

(20) is limited to sprays which are classified as herbicides
and insecticides used in agricultural situations.

Such a

conclusion is clearly wrong because the word "herbicides" is
not used in exemption (20).
On the other hand/ as discussed above in argument I,
exemption (20) contains the word "sprays" which is clearly much
broader than "herbicides" and is used in the exemption in
conjunction with the key words "commercial production" which
latter words are in turn much broader and necessarily include
more and different items than the words "agricultural
production" which words are not a part of exemption (20) but
which words the Commission wrongly attempts to insinuate into
exemption (20) to replace the actual words so as to restrict
the scope of exemption (20). Therefore, it is clear that the
statutory construction rule of noscitur

a sociis

has been

wrongly applied by the Commission and its fair application
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actually yields a conclusion contrary to the Commission's
ruling.

In light of the common meaning of the words and the

legislative history, it is simply not a reasonable reading of
the words "commercial production of . . . animal products" to
limit them to agriculture.

See Chris & Dick's Lumber and

Hardware v. Tax Commission, 791 P.2d 511 (Utah 1990).
CONCLUSION
The undisputed facts and the plain meaning of the
exemption both support OSI's claim of exemption from sales or
use tax for the liquid nitrogen spray.

The use of agricultural

words in other nearby exemption provisions support OSI's
argument that there is no reasonable basis to interpret
exemption (20) to limit its application to components of final
products or to agricultural production.

Also, the legislative

history fully supports OSI's claim of exemption.

Consequently,

the Commission's final decision is contrary to law, ignores and
misapplies undisputed facts and is clearly arbritrary and
capricious.
OSI requests this Court to reverse the Commission and
order the Commission to refund to OSI the tax, interest and
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penalty paid plus interest thereon as provided by law.
Dated this 1st day of March 1993.

/V

Walter P. Faber, Jr.
Atttorney for Petitioner

Certificate of Delivery
I hereby certify that I delivered four copies of the
foregoing BRIEF OF PETITIONER to the following counsel for the
respondent on this 1st day of March, 1993:
Jan Graham, Utah Attorney General
Gale K. Francis, Assistant Attorney General
36 South State, #1100
Salt Lake City, UT 84111

Walter P. Faber, Jr.
Atttorney for Petitioner
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ADDENDUM
1)

Findings of Fact, Conclusions of Law, and Final Decision
of the Utah State Tax Commission.

2)

Section 59-15-2 (Utah Code Ann, 1953) including 1957
subparagraph (f); prior statute).

3)

Section 15-12-104 (Utah Code Ann. 1953, as amended;
current statute).

4)

Exhibit 3, OSI's HACCP (Hazard Analysis Critical Control
Plan).

5)

Exhibit 4, OSI's Laboratory technician job description
referring to bacteria E. coli, staphylococcus and
salmonella.

6)

Pages 55 and 56 of the record showing the exchange between
counsel for the Commission and the hearing officer in
regard to "commercial production", "sprays" and "disease".
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BEFORE THE UTAH STATE TAX COMMISSION
OSI INDUSTRIES, INC.,
dba Otto & Sons
Petitioner,

)

v.

)

)

AUDITING DIVISION OF THE
UTAH STATE TAX COMMISSION,

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL DECISION
Appeal No. 91-1388

)
Respondent.

Account NO. C64325

)

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
for a formal hearing

on June 23, 1992.

Paul

F.

Iwasaki,

Presiding Officer, heard the matter for and on behalf of the
Commission.

Present and representing the Petitioner was Walter

P. Faber, Jr., Esq.

Present and representing the Respondent

was Rick Carlton, Assistant Utah Attorney General.
Based upon the evidence and testimony presented at the
hearing, the Tax Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is sales tax.

2.

The audit period in question is January 1, 1988

through December 31, 1990.
3.
which

The Petitioner operates a meat processing plant

produces

ground

McDonald's restaurants.

beef

and pork

patties

for

sales

to

The patties are made from bulk meat

which is supplied to the Petitioner from other sources.
4.
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Appeal No. 91-13*.
The Petitioner argues that the purchases of the liquid
nitrogen

constituted

purchases

of

sprays

used

to

control

diseases for the commercial production of animal products and
thus

are

exempt

from

sales

tax

as

provided

for

by

§59-12-104(20) Utah Code Ann.
For an item of tangible personal property to be exempt
from sales tax under §59-12-104(20), several requirements must
first be met.
used

to

The item must be: 1) a spray or insecticide; 2)

control

a

disease;

and

3) must

be

used

in

the

commercial production of animal products.
With respect to the first requirement, that the item
of personal property in question be "sprays", the Petitioner
argued that the word is used without specific limitation and is
therefore

all

inclusive

so

as

to

include

all

sprays

administered.
The Respondent argued that the liquid nitrogen was not
exempt from sales tax because:
1.

The liquid nitrogen did not become a component

part or ingredient of the meat patty, and;
2.

The Petitioner was not engaged in the "commercial

production" of animal products as that term is used

in the

statute.
Under
Commission

the

facts

finds that

the

of

the

present

case,

the

Tax

liquid nitrogen purchased by the

Petitioner was not exempt from sales tax, not necessarily for
the arguments set forth by the Respondent but rather, because
the liquid nitrogen did not constitute a "spray" within the
meaning of §59-12-104(20).
_o_
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Appeal No. 91-13,
By arguing that the word "sprays" is all inclusive and
without limitation, the Petitioner has, essentially, taken each
word in subsection 20 and applied a definition to each of those
words without regard to the context in which the words are used.
By reading each of the words set forth in subsection
20 and defining them, not within the context of which they are
used, but singularly and standing alone, one might arrive at
the

interpretation

the

Petitioner

argues

for.

To

do

so

however, violates the rule of statutory construction set forth
by the Utah Supreme Court

in Morton International, Inc. v.

Auditing Division of the Utah State Tax Commission, 814 P,2d
581 (Utah 1991).
rule

of

noscitur

There, the Utah Supreme Court stated that the
a sociis,

"provides

that

the meaning of

questionable words and phrases in a statute be ascertained by
reference to the words or phrases associated with them."
When applying that rule of statutory construction to
the present case, it becomes clear that the word "sprays" is
meant to be a substance which is used in the same manner as an
insecticide or herbicide which may be applied to agricultural
or animal products to prevent or destroy diseases.

Here, the

liquid nitrogen is not an insecticide nor herbicide and the
only reason it would qualify under the exemption as proposed by
the Petitioner is that it is sprayed upon the meat patties.
In addition to the above, the Tax Commission is not
convinced that the liquid nitrogen spray applied in the present
case is used to control a "disease" as is contemplated
-4-

by

Appeal No. 91-13
§59-12-104(20).

Admittedly, the liquid nitrogen, when used to

freeze the meat patties, helps to prevent and retard the growth
of bacterial
natural

micro-organisms

process

of

which

lead to

spoilage however

spoilage.

does not

"disease" as contemplated under the statute.

This

constitute a

As used in the

statute, the word "diseases", implies an external force such as
infection, that creates an abnormal impairment of a plant or
animal's normal functions.

It does not imply the natural decay

of agricultural or animal products.
Based
that

the

upon the foregoing, the Tax Commission finds

liquid

nitrogen

as

purchased

and

used

by

the

Petitioner does not constitute a purchase of a "spray" within
the meaning of Utah Code Ann. §59-12-104(20), and therefore, is
not exempt from the imposition of sales tax.

Therefore, the

determination of the Auditing Division is affirmed.

It is so

ordered.
DATED this £$

day of CJr^&fasZ

. 1992,

BY ORDER OF THE UTAH STATE TAX COMMISSION.

ABSENT

Chairman

Roger 0. Tew
Commissioner

(UouMUMk
Joe B. Pacheco
S. Blaine Willes
Commi s s i oner
Commi s s i on#r:r.;.~r-^
NOTICE: You have twenty (20) days after t h e / < ^ t i ^ ^ f c ^ ^ N v f i n a l
order to file a request for reconsideration /b^rfiirty f§^ x \days
after the date of final order to file in^Bupr.er^ dj^m: a
petition for judicial review. Utah Code A n n ! |§6^\tgb|l3fel),
63-46b-14(2)(a).
V * \ •*"
/*//
PFI/sj/3413w
\ \
/v/
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Appeal No. 91-1388

MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
OSI Industries, Inc.
c/o Walter P. Faber, Jr.
2102 East 3300 South
Salt Lake City, UT
84109
Craig Sandberg
Assistant Director, Auditing
Heber M. Wells Building
Salt Lake City, UT
84134
James H. Rogers
Director, Auditing Div.
Heber M. Wells Bldg.
Salt Lake City, UT
84134
Rick Carlton
Assistant Attorney General
36 South State, 11th Floor
Salt Lake City, UT
84111
DATED this

<£%** day of

.992.

-xdtfy'/aft.
Secretar
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59-15-2

REVENUE AND TAXATION

flag OP P.HIPW T.I* Art. Tu hulil otherwise
would prncticnlly nullify the obvious legislative intent. Union Portland Cement Co.
v. sS^tc Tax Comm., 110 U. 152, 176 P. 2d
879, ftaodifying on rehearing 110 U. 135,
170 P . \ d 164.
Constitutionality.
This a c t \ s not open to objection that
legislature jwempted to transfer its authority to levV taxes and designate persons who are inquired to pay the same
to the state t a \ commission because of
59-15-20 empowering commission to make
rules and regulation^. Western Leather &
Finding Co. v. S t a t \ T a x Comm., 87 U.
227, 48 P. 2d 526, distinguished in 90 U.
359, Gl P. 2d 629, 1 0 7 \ L. R. 261.
The Sales Tax Act is\not unconstitutional as lacking uniformifv; nor is it obnoxious to Const. Art. XlrL § 3. W. F.
Jensen Candy Co. v. State T \ Comm., 90
U. 359, 61 P. 2d 629, 107 A. L. \ 261.

10? A. IJ. It. 201, Uuiuii Otutk YUffll
State Tax Comm., 93 U. 174, 71 P. 2d I
The sales tax in this state is a
_
the "consumer." E. C. Olscn Co. v. J$tai
Tax Comm., 109 U. 563, 168 P. aft ZZ
citing Western Leather & Finding Co. j 3
State Tax Comm., 87 U. 227, 4 8 ^ . 2d 5fijL
and distinguished in 12 U. (2dVo7, 58, $ 5 5
P. 2d 424, 425.
/
The state can collect the sales tax froa
the ultimate consumer whflTo the ret __
fails to collect the tax and fails to report.
the sale and where the alate did not learnt
of the sale until afte/ the retailer wit-:
out of business. Kalplf Child Constr. Co. v.
State Tax Comm., 1 / U . (2d) 53, 362 P. 2d"
422.
Redress from assessment.
Procedure seJr forth in the Sales Tax Aets
itself is the jexclusivc method of seeking'
redress from/an assessment. Pacific Into v'
mountain Impress Co. v. State Tax Con
7 U. ( 2 d / l 5 , 316 P. 2d 549.

Administrative rulings.
Relatiojl to Use Tax Act.
While long compliance with administraFrom the legislative history of the I
tive rulings lends strength to presumjUions
and/Use Tux Acts, and from the ad
of regularity, still state tax commission
tractive interpretations thereof, made
cannot deprive courts of their judictal
Ufe knowledge and implied approval of 1
functions. In other words, if said commia
(legislature, it follows rather conclusive
sion misinterprets act, it does not and wilf 'that the Sales and Use Tax Acts are to l
not bind the courts. Utah Concrete Prod- ^considered as correlative and compleme
ucts Corp. v. State Tax Comm., 101 U. 5 1 #
iry and that, as far as exemptions
concerned, legislatively created specific ex*>J
125 P. 2d 408.
em prions from the sales tax are also to b%4
Contract provision for payment of
Under the sales and use tax statutes, a treated as exemptions from the use
Uiiiony'ortlaiid Cement Co. v. State
prime contractor is liable for the payment
Comm.,\l0 U. 152, 176 P. 2d 879, modify*!
of taxes where the state of Utah i / t h c real
ing on reVaring 110 IT. 135, 170 P. 2d 1643
party in interest, but this docs not prevent
This case V a s followed and approved iftj
the parties from contracting Jlmt, as beGeneva Steal Co. v. State Tax Comm., l i r a
tween themselves, the sellerX)f materials
U. 170, 209 l \ 2 d 208.
will pay the taxes due and ^regulation by
the state tax commission Jirohibiting such
Collateral References.
action would not nullify/the contract beLicenses®^ 15. PL1).
tween the parties, thcre/Leing no statutory
53 C.J.S. Licenses. § 30.
prohibition. Dayton /. Gibbons & Reed
Sales taxes, 68 AdL Jur. 2d 1, Sales i
Co., 12 U. (2d) 296,/B5 P. 2d 801.
Use Taxes § 1 et seq/
Missouri statute
Sales tax on goods purchased by, or i
The retail salsi statute in Missouri is
the benefit of the federa\governmentj1
similar in intent and wording to ours.
on the privilege of conducting the busine
Utah Concrete/Products Corp. v. State Tax
in connection with which vie sales
Comm., 101/7. 513, 125 P. 2d 408.
made, 140 A. L. R. 621.
Nature of/
Validity of sales tax as apj^ied to
dicial or bankruptcy sales, 27 AAL. R.<
This sales tax is not a tax upon prop1219.
\
I
erty; tjie Sales Tax Act imposes the tax
Validity of so-called "sales t a x , " \ 2 8 !
on tlys transaction. The amount of conL. R. 893.
sideration involved in the sale or transWhat is a property tax as d is ting
action is the measure to which the rate is
from excise, license and other taxes,
applied. W. F. Jensen Candy Co. v. State
M Oomiiy 90 Ui 389) 061> 61 P. Dd 600» A. In It. 18i

59-15-2. Definitions — Scope
Exemptions — Retail sales — Who
sale sales.—(a) The term "person includes any individual, firm,
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partnership, joint adventure, corporation, estate or trust, or any group or
combination acting as a unit and the plural as well as the singular number
unless the intention to give a more limited meaning is disclosed by the
context.
(b) The term "sale" or "sales" includes installment and credit sales,
every closed transaction constituting a sale, and also includes the sale of
electrical energy, gas, services or entertainment taxable under the terms of
this act. A transaction whereby the possession of property is transferred
but the seller retains the title as security for the payment of the price
shall be deemed a sale. An even exchange of tangible personal properties
shall not be deemed a sale for purposes of this act, but in any transaction
wherein tangible personal property is taken as part of the sales price of
other tangible personal property, the balance valued in money or other
consideration shall be deemed a sale.
(c) The term "wholesaler" means a person doing a regularly organized
wholesale or jobbing business and selling to retail merchants, jobbers,
dealers or other wholesalers, for the purpose of resale.
(d) The term "wholesale" means a sale of tangible personal property
by wholesalers to retail merchants, jobbers, dealers or other wholesalers
for resale, and does not include a sale by wholesalers or retailers to users
or consumers not for resale, except as otherwise specified.
(e) The term "retailer" means a person doing a regularly organized
retail business in tangible personal property, and selling to the user or
consumer and not for resale, and includes commission merchants, auctioneers, and all persons regularly engaged in the business of selling to
users or consumers within the state of Utah; but the term "retailer"
does not include farmers, gardeners, stockmen, poultrymen or other
growers or agricultural producers producing and doing business on their
own premises, except those who are regularly engaged in the business of
buying or selling for a profit. The term "retail sale" means every sale
within the state of Utah by a retailer or wholesaler to a user or consumer,
except sales defined as wholesale sales or otherwise exempted by the
terms of this act; but the term "retail sale" is not intended to include isolated nor occasional sales by persons not regularly engaged in business,
nor seasonal sales of crops, seedling plants, garden or farm or other agricultural produce by the producer thereof, or the return to the producer
thereof of processed agricultural products, but no sale of a vehicle of a
type required to be registered under the provisions of the motor vehicle
laws of this state shall be deemed isolated or occasional for the purposes
of this act, except that any transfer of any motor vehicle in a business
reorganization where the ownership of the transferee organization is substantially the same as to the ownership of the transferor organization
shall be considered an isolated or occasional sale. Any farmer or other
agricultural producer who sells poultry, eggs or dairy products to consumers will be deemed to be a retailer making retail sales and such sales
will not be exempt under the provisions of this act if such sales have an
average monthly sales value of $125 or more.
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(f) Each purchase of tangible personal property or product made by
a person engaged in the business of manufacturing, compounding for salt,,
profit or use, any article, substance or commodity, which enters into and"
becomes an ingredient or component part of the tangible personal property
or product which he manufactures, or compounds, and the container, label
or the shipping case thereof, shall be deemed a wholesale sale and shall be
exempt from taxation under this act; and for the purpose of this act,
poultry, dairy and other livestock feed, and the components thereof, in*.
eluding all baling ties and twine used in the baling of hay and straw and*
all fuel used for heating orchards, commercial greenhouses, doing a majority of their business in wholesale sales, and providing power for off highway type farm machinery, and all seeds and seedlings, are deemed! to
heroine component parts of the eggs, milk, meat and other livestock
products, plants and plant products, produced for resale; and each purchase
of such feed or seed from a wholesaler, or retailer, as, well as from
any other person shall be deemed a wholesale sale and shall be exempt
from taxation under this act; provided also that sprays and insecticides
used in the control of insect pests, diseases and weeds for the commercial
{production of fruit, vegetables, feeds, seeds, and animal products shall be
deemed a wholesale sale and exempt from taxation under this act.
Each purchase of service as defined in section 59-15-4 (b) by a person
engaged in compounding and selling a service which is subject to a tax
under section 59-15-4 (b) and actually used in compounding such taxable
service shall be deemed a wholesale sale and shall be exempt from taxation under this act.
(g) When right to possession, operation, or use of any article of
tangible personal property is granted under a lease or contract and such
transfer of possession would be taxable if an outright sale were made, such
lease or contract shall be considered the sale of such article and the tax
shall be computed and paid by the vendor or lessor upon the rentals paid,
regardless of the duration of the lease or contract.
(h) The word "tax" means either the tax payable by the purchaser of
a commodity or service subject to tax, or the aggregate amount of taxes due
from the vendor of such commodities or services during the period foe
which he is required to report his collections, as the context may require,
(i) For the purpose of this act the term "admission" includes seats
and tables reserved or otherwise, and other similar accommodations tarn
charges made therefor and "amount paid for admission" means the amounts
paid for such admission, exclusive of any admission tax imposed by tht
federal government or by this act.
(j) The term "purchase price" means the price to the consumer exclusive of any tax imposed by the federal government or by this act.
History: L. 1933, eh. 63, §2; 1033 (2nd 1969, ch. 187, § 1; 1969 (1st 8. 8.), ch. li^
8. 8.), ch. 20, §1; 1936, ch. 91, §1; 1937, §1; 1971, ch. 162, §1; 1973, ch. 161, f l .
ch. 110, §1; 1939. ch. 103, | l ; 0. 1943, n
„_ w „
80-16-2; L. 1943, ch. 92, § 1; 1949, ch. 83, Compiler's Notes.
§1; 1967, ch. 126, $1; 1963, ch. 140, §1;
The 1933 (2nd 8. 8.) amendment added
the second paragraph to subsec. (f)} 4fc£
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(12) "Storage" means any kc<^pin^ or rclcnhbn 6fJ
taigible personal property or any other taxable iter
orlscrvice under Subsection 59-12-103 (1), in thi
statV for any purpose except sale in the regular
course of business.
(13TI (a) "Tangible personal property" means(0 \ l l goods, wares, merchandise, produce, fcnd
commdKiities;
(ii) ai tangible or corporeal things and substAnces
which as* dealt in or capable of being possessed or
exchange
(in) wa\er in bottles, tanks, or other con/ainers;
and
(iv) all dither physically existing articles qr things,
including property severed from real estate.
(b) "Tangible personal property" does n4t include:
(i) real estate or any interest therein o/ improvements thereon}
(u) bank accounts, stocks, bonds,/ mortgages,
notes, and otheXevidence of debt;
(tii) insurance certificates or policies;
(iv) personal orVgovernmental license
(v) water in pijfe, conduits, ditches7, or reservoirs;
(vi) currency ana coinage constituting legal tender
of the United StatesW of a foreign nation; and
(vii) all gold, snver, or platinam ingots, bars,
medallions, or decbrative coins,/not constituting
legal tender of any nation, with/a gold, silver, or
platinum content of ncu less thani
(14) (a) "Use* mean? the exetjbise of any right or
inal property under Subspower over tangible
idem no the ownership or
ection 59-12-103 (1),
, item, or service.
the leasing of that pn
(b) "Use" does not jnclyde the sale, display,
demonstration, or trial
that property in the
regular course of business
held for resale,
(15) "Vehicle" means
aircraft, as defined in
Section 2-1-1; any vehicli as defined in Section
41-1-1; any off-high wavy
iicle, as defined in
Section 41-22-2; and any essel, as defined in
Section 41-1-147; that /is
uired to be titled,
registered, or both,
(16) "Vehicle dealer"/means person engaged in
the business of
selling, pr exchanging vehition(15).
cles as defined in Sul
(17) "Vendor
(a) any perse
any pa! tent or consideration upon a sale f tangible
rnal property or
any other taxable em or service ider Subsection
59-12-103 (1),
payment or
to whom
consideration is
ble; and
f
(b)any
or systemwho engages in
atic solicitation f a consumer marki i in this sute
by the distribution of catalogs, periodicals, advertising flyers, or/ other advertising, or by means of
print, radio or/television media, by mail,\elegraphy.
telephone,
nputer data base, cable, o\p
nucrowave, or ottj r communication system.
use
59-12-103.
i tax base • Rate.
(1) There/is levied a tax on the pure
for the
amount paid or charged for the following:
(a) retail tales of tangible personal property made
within th* state;
(b) amount paid to common carriers or to
hone or/telegraph corporations, whether the
rations Are municipally or privately owned, for:
(i) ajf transportation;
(u) intrastate telephone service; or
(iiii telegraph service;
(c/gas, electricity, heat, coal, fuel oil, or
fuel* sold or furnished for commercial <
B) gai, alartricity, htat, mtl, fnai nil, or other)

1U
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(e) meals sold;
.(0 admission to any place of amusement, entertainment, or recreation, including seats and tables
reserved or otherwise, and other similar acco/nmodatiVns;
.services for repairs or renovations of &ngible
personal property or services to install tangible
personal propeny in connection with othe/tangible
personaX property;
(h) cleaning or washing of tangible pe/sonal property;
(i) tourist home, hotel, motel, or/trailer court
accommodations and services for less/than 30 consecutive days:
0) laundry and dry cleaning serviced
(k) leases and rentals of tangibl/ personal property if the property situs is in this /tate, if the lessee
took possessionem this state, or/f the property is
stored, used, or\otherwise cons/med in this state;
and
(1) tangible pergonal property stored, used, or
consumed in this sta\e.
(2) Except for Subsection/I Md), the rates of the
tax levied under Subsection ( y shall be:
(a) 5-3/32ft througrXoecdhber 31,1989; and
(b) 5ft from and afteaJas/uary 1,1990.
(3) The rates of t h e \ a / levied under Subsection
(lXd) shall be:
(a) 2-3/32* through December 31,1989; and
(b) 2ft from and afte/jaauary 1,1990.
(4) (a) From January 1, M990, through December
31, 1999, there shau/be deposited in an Olympics
special revenue func/or fundk as determined by the
Division of Finance under Section 51-5-4, for the
use of the Utah Sports Authority created under
Chapter 1, Title 6% Utah Sports Authority Act:
(i) the amountJof sales and use\ tax generated by a
l/64ft tax rate/on the taxable If ems and services
under Subsection (1);
(ii) the amount of revenue generated by a I/64ft
tax rate under Section 59-12-204 bn the taxable
items and services under Subsection (1 )\ and
(iii) interest earned on the amounts\under Subsections (i) arid (ii).
(b) These funds shall be used by the \ltah Sports
Authority as follows:
(i) to/the extent funds are available, n? transfer
I to a debt service fund or to othi
to the sute of Utah any amount
bt service or any other cost of anA bonds
by the state to construct any public
(Sty as defined in Section 62-1-102; and
Ei) to pay for the actual and necessary
Live, legal, and other expenses of the
Authority, but not including protocol
for seeking and obtaining the right to host
59-12-104.
The following sales and uses are exempt from the
taxes imposed by this chapter:
(1) sales of motor fuels and special fuels subject
to a Utah state excise tax under Chanter 13, Title
59, Motor and Special Fuel Tax Act;
(2) sales to the state, its institutions, and its political subdivisions;
(3) sales of food, beverage, and dairy products
from vending machines in which the proceeds of
each sale do not exceed $1 if the vendor or operator
of the vending machine reports an amount equal to
120ft of the cost of items as goods consumed;
(4) sales of food, beverage, dairy products, i
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confections, and related services to commercial
airline carriers for in-flight consumption;
(5) sales of parts and equipment installed in aircraft operated by common carriers in interstate or
foreign commerce;
(6) sales of commercials, motion picture films,
prerecorded audio program tapes or records and
prerecorded video tapes by a producer, distributor,
or studio to a motion picture exhibitor, distributor,
or commercial television or radio broadcaster;
(7) sales made through coin-operated laundry
machines, coin-operated dry cleaning machines, or
coin-operated car washes;
(8) sales made to or by religious or charitable
institutions in the conduct of their regular religious
or charitable functions and activities;
(9) sales of vehicles of a type required to be registered under the motor vehicle laws of this state
which are made to bona fide nonresidents of this
state and are not afterwards registered or used in
this state except as necessary to transport them to
the borders o f this state;
(10) sales of medicine;
(11) sales or use of property, materials, or services
used in the construction of or incorporated in pollution control facilities allowed by Sections 19-2123 through 19-2-127;
(12) sales or use of property which the state is
prohibited from taxing under the Constitution or
laws of the United States or under the laws of this
state;
(13) sales of meals served by:
(a) public elementary and secondary schools;
(b) churches, charitable institutions, and institutions of higher education, if the meals are not available to the general public; and
(c) inpatient meals provided at medical or nursing
facilities;
(14) isolated or occasional sales by persons not
regularly engaged in business, except the sale of
vehicles or vessels required to be titled or registered
under the laws of this state;
(15) sales or leases of machinery and equipment
purchased or leased by a manufacturer for use in
new or *»p**'f s m operations (excluding normal
operating replacements, which includes replacement
machinery and equipment even though they may
increase plant production or capacity, as determined
by the commission) in any manufacturing facility in
Utah. Manufacturing facility means an establishment described in SIC Codes 2000 to 3999 of the
Standard Industrial Classification Manual 1972, of
the federal Executive Office of the President, Office
of Management and Budget. For purposes of this
subsection, the ^ r * ^ shall by rule define "new
or expanding operations" and "establishment." By
October 1 , 1991, and every five years thereafter, the
shall review this exemption and make
to the Revenue and Taxation
Interim Committee concerning whether the exemption should be contmued, modified, or repealed. I n
its report to the Revenue and Taxation Interim
Committee, the tax commission review shall include
attoast:
(a) the cost of the exemption;
(b) the purpose and effectiveness of the exemption; and
(c) the benefits of the exemption to the state;
(16) sales of tooling, special tooling, support
equipment, and special test equipment used or consumed exclusively in the perlormance of any aerospace or electronics industry contract with the United
Coce«Co
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States government or any subcontract under that
contract, but only if. under the terms of that contract or subcontract, title to the tooling and equipment is vested in the United States government as
evidenced by a government identification tag placed
on the tooling and equipment or by listing on a
government-approved property record if a tag is
impractical;
(17) intrastate movements of freight and express
or street railway fares;
(18) sales of newspapers or newspaper subscriptions;
(19) tangible personal property, other than
money, traded in as full or pan payment o f the
purchase price, except that for purposes of calculating sales or use tax upon vehicles not sold by a
vehicle dealer, trade-ins are limited to other vehicles only, and the tax is based upon the then existing
fair market value of the vehicle being sold and the
vehicle being traded i n , as determined by the commission;
(20) sprays and insecticides used to control
insects, diseases, and weeds for commercial production of fruits, vegetables, feeds, seeds, and animal
products;
(21) sales of tangible personal property used or
consumed primarily and directly in fanning operations, including sales of irrigation equipment and
supplies used for agricultural production purposes,
whether or not they become p a n of real estate and
whether or not installed by farmer, contractor, or
subcontractor, but not sales of:
(a) machinery, equipment, materials, and supplies
used in a manner that is incidental to farming, such
as hand tools with a unit purchase price not in
excess of $100, and • > t i f r l f n f ~ * * and janitorial
equipment and supplies;
(b) tangible personal property used in any activities other than farming, such as office equipment
and supplies, equipment and supplies used in sales
or distribution of farm products, in research, or in
transportation; or
(c) any vehicle required to be registered by the
laws of this state, without regard to the use to which
the vehicle is put;
(22) seasonal sales of crops, seedling plants, or
garden, farm, or other agricultural produce if sold
by the producer;
n
(23) purchases of food made with food stamps;
(24) any container, label, shipping case, or, in the
case of meat or meat products, any casing;
(25) property stored in the state f o r resale;
(26) property brought into the state by a nonresident for his or her own personal use or enjoyment
while within the state, except property purchased for
use in Utah by a oonresident living and working in
Utah at the t i n t e d purchase;
(27) property purchased for resale in this state, in
the regular course of business, other in its original
form or as an ingredient or component pan of a
manufactured or compounded product;
(2f) property upon which a sales or use tax was
paid to some other state, or one of its subdivisions,
except that the state shall be paid any difference
between the tax paid and the tax imposed by this
p a n and P a n 2, and no adjustment is allowed if the
tax paid was greater than the tax imposed by this
pan and Part 2;
(29) any sale of a service described in Subsections
59-12-103 (1Kb), (c). and (d) to a person for use
in compounding a service taxable under the subsec-
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(30) purchases of food made under the W1C
program of the United States Department of Agriculture;
(31) sales or leases made after July 1, 1987 and
before June 30, 1994, of rolls, rollers, refractory
brick, electric motors, and other replacement parts
used in the furnaces, mills, and ovens of a sted mill
described in SIC Code 3312 of the Standard Industrial Classification Manual 1972, of the federal
Executive Office of the President, Office of Management and Budget, but only if the steel mill was a
nonproducing Utah facility purchased and reopened
for the production of steel;
(32) sales of boats of a type required to be registered under Chapter 18, Title 73, Sute Boating Act,
boat trailers, and outboard motors which are made
to bona fide nonresidents of this sute and are not
thereafter registered or used in this state except as
necessary to transport them to the borders of this
sute;
(33) sales of tangible personal property to persons
within this state that is subsequently shipped outside
the sute and incorporated pursuant to contract into
and becomes a part of real property located outside
of this state, except to the extent that the other sute
or political entity imposes a sales, use, gross receipts, or other similar transaction excise tax on it
against which the other sute or political entity
allows a credit for taxes imposed by this chapter;
(34) sales of aircraft manufactured in Utah if sold
for delivery and use outside Utah where a sales or
use tax is not imposed, even if the title is passed in
Utah; and
(35) until July 1, 1999, amounts paid for purchase
of telephone service for purposes of providing telephone service,
ttw
•lfrlsMi Emtmfi salsa ta as tepefied
\ tax osi certain contracts.
The amount of sales or uses exempt ui
Subsections 59-12-104 (IS), (16), and (22) shall/be
reported to the commission by the owner, vendor.
, as the case may be. The
or pun
the exemptions granted unde/Subseshall
ctions 59^ 104 (15), (loli m d (22) updh failure
or purchaser to report the full
by the
amount of
i subject to the tax
by this
(2) Any
property purpart who
wtth a definite
suant to a oil
the additional 1/
amount, is entitledVo a refund
itureatihe 1987
2 of 1 * tax impoeeoYby the
prior
General Session, if the. corn
subject to the tax
to March 1, 1987, and >C a
does not have a
within the contract to
collect the tax. The <
tor refund must be accompmued by vxy info
nquired by the commission to show the <
i executed prior to
March 1, 1987. and;
i additional tax was
paid. No
is aMowed if submitted

after April 1,
Interest shall i
refund.
59-12-ltt.
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59-12-105.

be paid on any
tfofte-

uirvs oi UUHKC* His Business JUUIFH, UI mini Mil

license is revoked by the commission. Such licen/
all be granted only upon application stating ylc
nataie and address of the applicant and other inflbrmauon the commission may require. If business is
transacted at two or more separate places by/one
persAn, a separate license for each place of bunness
shall be required. The commission shall, on s/reasonable notice and after a hearing, revoke theiicense
of anV person violating any provisions bi this
chaptenand no license may be issued to suca person
until thd taxpayer has complied with the Requirements of this chapter. Any person required by this
chapter t* collect sales or use tax within/this state
without hiving secured a license to do s£, is guilty
of a criminal violation as provided in Section 59-1401. Nfl license is reqyjreri for anv p«inn engaged
exclusively r\i the business of selling/commodities
wfijrh^ar/Vylmpt Trrn£ nntinn under this chapter.
A license shall be issued to the applicant by the
commission without a license fee.
(2) For the irpose of Jhe prope/ administration
of this chapter i id to prevent evasion of the tax and
the duty to cpjie I JhCJAXaJt shallfeepresmnecUhat
BilSiui^PfXiflPalJ roperty or any other taxable item
jojr^jcr^cejuder
Tg^gPTOTO). »old by
niIiris~soId for
«5orajgea_ujfit_pL,p\ner con
in this sute
unlessthe jyrson
property^ item, or
chaseranexernption
ica^ce-Jia^jajcen fi
^_ and
Tthat the proaddress of
"unc^eTSectibn
conti

nnrrt trr *** '^ntfflnir
_ Jpp. **^
The license is\
and it valid only for the person in <
is issued until that

~73TAI1 persons fUmg <
bids with the sute
or any of it* political i
^visions for sale of tangibie personal property •
other taxabletornor
service under Sub
, 59-12-103 (1), shall
include with the bid ,
tax license number
issued to them under 5
id).
w"
Sa.i2.ii7.
of tax b y
Direct pay
r of vehicle
(1) (a) Each
the sales and
within this state/
(i) has or

(collect and remit
this chapter if
office.
or other

place oft
(ii) maintains a stock of goods;
(ft) engages m regular or systematic j
sale of Umkble personal property,
accepted ijf this state, by the dnttrib
logs, rjeriddkalt, advertising flyers, or
tiling by/neens of print, radio, or t
mail,
optic, nucrowave, or other
for the/purpose of telling, at retail.

a, or by

eg in the delivery of i

i • any activity in <
iregularlyen
the leasm*
n vicing of property
i this state.
f(b) If none of the conditions Bated under Sub
i (a) exist, the vendor it not lesponsibk for t
dWri/i* «t tin. w ~ - w W t ~ ±

238

Xbii
_ commis—

WOOL

(ivy regularly <
in this state othe

(1) It ^unlawful for any person reqi
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HACCP PLAN
FOOD PRODUCT:

100% PURE BEEF HAMBURGERS

COMPANY:

OSI INDUSTRIES, INC.
1225 CORPORATE BLVD.
AURORA# IL 60507-2018
PHONE: (708) 851-6600

FAX:
MANUFACTURING COMPANY:

(708) 851-8223

OTTO & SONS
WEST .JORDAN DIVISION
4980 WEST 9470 SOUTH
OLD BINGHAM HIGHWAY
WEST JORDAN, UT 84084-5691
PHONE: (801) 566-1651

FAX:

(801) 562-1698

PERSONS RESPONSIBLE FOR HACCP:
CORPORATE:

RAY FRECHETTE
KAREN VAN KAMPEN

MANUFACTURING FACILITY:

DEAN MARTENSEN
SUSIE WILKINS

DATE OF DEVELOPMENT OF WRITTEN HACCP PUN:
INITIAL PLAN APPROVED SY MCDONALD'S Q.A.
REVISIONI SEPTEMBER 26, 1991 •

ON MARCH 3f 1988.

THIS

DATE OF APPROVAL BY MCDONALD'S CORPORATION:
DESCRIPTION OF PRODUCT AND ITS INTENDED USE:
CRYOGENICALLY FROZEN 100% PURE SEEF HAMBURGERS. PRODUCT IS KEPT
FROZEN UNTIL COOKED ACCORDING TO PROCEDURES AT MCDONALD'S
RESTAURANTS.

LIST OF RAW MATERIAL AND INGREDIENTS:
FRESH, BONELESS, DOMESTIC PROCESSING BEEF, AND FRESH, BONELESS,
DOMESTIC FED BEEF DELIVERED REFRIGERATED IN 2000 POUND PLASTIC
LINED COMBO BINS.
OPTIONAL:

FROZEN BONELESS DOMESTIC PROCESS BEEF AND FROZEN
BONELESS DOMESTIC FED BEEF DELIVERED FROZEN IN 60
POUND BLOCKS PACKAGED IN WAX-COATED BOXES.

REVISION AND UPDATING OF HACCP PLAN:
PLANTS ARE TO NOTIFY CORPORATE QUALITY ASSURANCE OF ANY CHANGES IN
INGREDIENTS, PRODUCTS, OR MANUFACTURING CONDITIONS OR IF THERE IS
EVIDENCE OF NEW POTENTIAL OR ACTUAL HAZARD RISKS, OR ANY REASON
THAT MAY INFLUENCE THE SAFETY OW THE PRODUCT. HACCP PLAN IS TO BE
REVISED IF NECESSARY. PLANTS ARE RESPONSIBLE FOR CONTINUOUS
AUDITS. CORPORATE WILL AUDIT THE PLANTS ANNUALLY.

INTERACTION WITH REGULATORY AGENCIES REGARDING THIS HACCP:

N/A AT THIS TIME.

00000085
EXHIBIT
js

_

100% PURE GROUND BEEF PATTIES
HAZARD ANALYSIS AND ASSIGNMENT
OF RISK CATEGORIES
APPLICABILITY

A SPECIAL CLASS THAT APPLIES TO THE NON-STERILE
PRODUCT DESIGNATED AND INTENDED FOR CONSUMPTION
BY AT RISK POPULATIONS.

HAZAfiO
THE PRODUCT CONTAINS SENSITIVE INGREDIENTS IN
TERMS OF MICROBIOLOGICAL HAZARDS.

+

H*?A*P C
THE PROCESS DOES NOT CONTAIN A CONTROLLED PROCESSING STEP THAT EFFECTIVELY DESTROYS HARMFUL MICROORGANISMS.

+

HAZARD D
THE PRODUCT IS SUBJECT TO RECONTAMINATION AFTER
PROCESSING ANO BEFORE PACKAGING.

HAZARD E
THERE IS SUBSTANTIAL POTENTIAL FOR ABUSIVE
HANDLING AND COULD RENDER THE PRODUCT HARMFUL
WHEN CONSUMED.

HAZARDf
THERE IS NO TERMINAL HEAT PROCESS AFTER PACKAGING
OR WHEN COOKED IN THE HOME.

CLASSIFICATION:

RISK CATEGORY III

+

FLc .A/CHART FOR MCDONALD'S
100% PURE GROUND BEEF HAMBURGERS

Raw Ingredients
CCPI

Receipt, Inspection/ Storage
and Rotation of incoming Product

—^CCPII

Fresh, Grass Fed
Raw Products;
Initial Grind and
Blending Reservior

Fresh, Grain Fed
Raw Products;
Initial Grind and
Blending Reservior

Rework
(if any)
CCPVI

Formulate
Mixer/Blender
Final Grind
with
Defect Eliminator

C02 Chill

-^—i.•_._ *-CCPV

T
Patty Former

i

Freezing' Tunnel
Metal Detection

— - . — — ^ C C P I V (Environmental)

T
Packaging

-OCFVII

Frozen Storage

-OCPII

Shipping

—CCPV*H

CCPIII - sanitation
CCPIV - Environmental

**» f\ r\ *\ , . ^ _

100% PURE GROUND REEF HACCP
(September 30, 1991)
,,,,MJM,.....„
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1 Micro/Physical

I.

Purchase specifications.

ROM

^ai

u •-,„, j|a^,..,,

I j i ^ i o v ^ i C.CJ*.

Random supplier audits.

Materials

1 Micro/Physical

II Micro
|

1 Micro

A.

Supplier
Approval

B.

Visual
Assessment of
Products

I I . Storage and
Temperature
Control
A.

Coolar mnd
Freezer
Temperatures

1.

Product
dotation

Acceptable odor and/or color,
package i n t e g r i t y .

i

Visually inspect every
shipment. Minimum of 5
temperatures per. load,
one high temperature
warrants the whole load
1 to be checked (more than
1
42-F).

t

»••„,, ,,,

i

I T ^ ^ Tjutm«»eiMaiiTe«ji«i

For minor deviations, contact
! supplier. For major
deviations, reject l e t .

Assistant Plant manager or
Plant Manager inspect for
accept/reject. Contact
supplier.

Cooler: 28-4Q-F
Freezer: -100«F (+10-F during
defrost>

Coolers and freezers
checked a minimua of
every four hours.

I f cooler temperature
maintains 40»F for one hour,
plant maintenance contacted
to r e c t i f y problem. Freezer
at +15 degrees F maintenance
called f o r freezer. Plant
Manager n o t i f i e d . Product
checked by minagement for
acceptability and
disposition.

IBM meat product received
within 5 days from pack.
Insure proper rotation of raw
and finished products.

Combos tagged by color
code and received dates.
A l l boxes and p a l l e t s ,
dbcumonted by code.

Notify Assistant Plant
Manager or Plant Manager to
accept/reject incoming
products. Shipping and
receiving responsible for
finished product rotation.

•
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1

' ittccp stsrm it

1

featju*;

Doamwnted by shipping
Supplier audits. Periodic
I and receiving
I review of documented information
department. I n i t i a l e d
by management. Micro testing.
as checked for
accept/reject.

1
1
1

Recorded tamps/load.

Periodic review by supervisors,
management. Thermometers
calibrated using MBS at ice
point and tagged, checked
minimum annual ly.

||
1
1
1
1

Recorded on security
log sheet by shipping
! and receiving.

Periodic review by management.
Thermometers calibrated using
MBS at ice point and tagged,
checked minimum annual l y .

1
1
1
||

Insure incoming
products are coded for
proper rotation.
i Docunant shipping of
final products by
code.

Periodic review of documented
irrformatton by management.
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111.Sanitation

1 Micro

A. Pre-Op and
Operations
Inspection

I Micro/Physical

B.

1 Physical

GMPs

IV. Erwironmental
A.

II Micro/Physical/
H Chemical

B. Condensation

1 Physi cat/Micro

C. Rodent and
Insect Cant rot

| Micro/Physical/
I Chemical

D. Other

1 Physical

| V. Delect
EliBinator
|

A. Defect
El initiator
Systea

OF A e-CJP,
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,

Inspection by appropriate
personnel prior to start of
and during operation;
additional inspection by
U.S.D.A. i f desired. BX noncompliance.

Pre-Op inspection.
Continuous visual
inspection. Equipment
saabs weekly.

Immediate clean requested.
Any contaminated product
condemned.

Eaployee training prograa.
Adherence t o established plant
CMPS.

Continuous supervision
present.

Immediate correction t o meet
GMP compliance.

1.2 sai SS check.
conpliance.

All lines crocked prior
t o production start-up
d a i l y and a f t e r each
break i n production (4
times per s h i f t ) .

Stop l i n e . Contact
fsaintenanoe for repair of
detector. Rejected product
checked by secondary
detector.

OX non-

Mo excessive accumulation over
product (dripping).
, Ron-applicable.

Find source oi extraneous
contamination.

|

r$ m TJUHI m*

j':

Metal
Detection

3/32" spiral defect eliminator
plate ( f i n a l grinder) t o
assist in removina defects.
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Continuous monitoring by
i department supervisors.
Traps for rodents.
Maintain controlled
environment.

Periodic monitoring by
> department supervisors.
Grindins to v e r i f y
uninterrupted flow.
Collected meat separated
into rework and
inedible.

Manual removal of
condensation.
Empty traps and maintain
controlled environment.

1 Removal of source. Decide on
product disposition i f
1 applicable.
Replacement of worn plates
for e f f i c i e n c y .

•
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Sanitation procedures
and chemicals
monitored by
sanitation supervisor,
weekly equipment swabs
for micro analysis.
Document cstidemned
product.

GMPs l i s t e d in the
employee handbook and
posted near employee
1 entrance.
D a i l y record of metal
detector check t o each
producing line
(calibration
adjustments).
1 I n i t i a l visual
inspection noted on
pre-op sheets.
Traps for inside and
outside of building
maintained by service
contract coapany.
Verify.

j
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1
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1

weekly swabs by Q X . Visual by
appropriate supervisor/U.S.O.A.
with document ad audits
performed.

1
1
E
H

Repeated offense of GMPs
warrants docunentation in
personal f i l e . Annual
sanitation audit.

1
H
U
1

1.2 ma SS check sample.
Calibration v e r i f i c a t i o n on f i l e
i n Q.C.

I
1
H

Documented on pre-op sheets by
department supervisors and/or
Asst. Plant Manager.

a
1
1
1

Documented by appropriate
| personnel. Sanitation audits
annually.

Document souroe and
solution. Propose
prevention procedures.

Random in-plant audit.

Inedible and rework
documented.

Documentation on f i l e .
customer concerns.

1
II
||

1

Monitor

y
1
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I Micro/Physical/
1 Chsalcal

VI.Rework
A. Fresh Ground
Beef and
Frozen Patties

1 Micro/Physical

1 Micro/Physical

VII.Packaging
A.

Labeli r «

B.

BOX Integrity

1 Micro/Physical/
1 Chemical

V I 1 1 . Shipping
A.

Product and
Container
Integrity

B.

Trailer
Condition

HAW PtAf,

I mm

1

<
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! OWttCTty.
Inspection by •anagement on
continuing basis.

J

-1

1

1
1
1

Muat be edible by U.S.D.A. and
plant standards Must be
segregated and properly
i d e n t i f i e d . To be used within
2 hours during production or
1 appropriately covered, stored
arid refrigerated <or frozen)
for re-use. To be less than
10% of batch weight when used.

Continuous supervision
and inspection by
supervisors, Q.C.
Monitor tesperatures.

Product cannot be re-used i f
procedures are not f o l lowed.

All rework and
inedible documented.

Per U.S.B.A., customer
specifications to include the
lollowing: keep frozen,
•enufacturine code (julienne
1 date, plant designation by
l e t t e r t time), use-thru date.

Continuous information
is required to appear at
least once on the case.

Product not to be released
without required, correct
infonaation. Recede f f
necessary-

Any incorrect coding
to be corrected and
documented.

Box «akers and packers
continuously visually
inspect 100% of a l l
containers.

Defective boxes removed from
the system. Dependant upon
defect, box coapany or
Maintenance department
notified.

Q.C. to v e r i f y proper
condition of boxes.
Defects documented.

Monitored continuously by
appropriate personnel. In-plant

1
H

audit.

II

Review of documented infonaation
by management.

1
1

OocLaiented and maintained
continuously by appropriate
personnel.

1
1
1

Accept/Reject

H
II Micro/Physical/
U Cheaical

»

rm

Ship only properly packaged,
frozen, ceded product.

Inspected prior to
loading.

Do not ship. Beinspect and
I rework i f necessary.

Document a l l outgoing
product by inventory
control and code date
information.

Must fay clean and preceded
before loading product.

Inspected prior to
loading.

Oo not ship u n t i l truck is
! cleaned and pre-cooled.

All Loading
infonset ion signed off
by t r a f f i c and
shipping.

In-plant audits by supervisors,
1 nsr«agenent.
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JOB DESCRIPTION
Laboratory Technician

A.

Function:
1.

Microbiology Laboratory:
a.

Routine screening of raw materials being processed

b.

Analysis of finished product as required by
McDonald's

c.

Weekly testing of equipment surfaces

d.

Analysis of dairy samples as requested

e.

Maintain USDA Dairy Certification program and
testing

2.

f.

Maintain lab equipment and records

g.

Analysis of "outside" samples as requested

Chemistry Laboratory:
a.

Daily testing of finished product as required

b.

Daily testing of Anyl-Ray vs. CEM correlation

c.

Daily analysis for CEM vs. traditional method
correlation

d.

Maintenance of USDA Chemistry Certification program

e.

Maintenance of lab equipment and records

f.

Trained to back-up microbiology analysis

of meats

and dairy samples

B.

Job Description/Organizational Charts:
1.

Microbiology Technician:

^0000071
EXHIBIT

One technician

is responsible for the analysis of all

raw product, finished product, and monitoring
sanitation by

equipment swab testing.

of plant

The micro tech

is also certified for Total Plate Count and Coliform
analysis of

dairy samples.

The technician reports

directly to the Quality Control Supervisor.
2.

Chemistry Technician:
One full time technician is responsible
USDA Certification

for maintaining

and continuous correlation of rapid

vs. traditional methods of chemical analysis.
chemistry technician

The

is responsible for monthly

reporting of correlations (CEM vs. Anyl-Ray, Cem vs.
conventional) and
specifications.
to maintain

summaries of finished product
In addition the technician

is required

proficiency in microbial analysis of meat

and dairy samples.

The chemistry technician reports

directly to the Quality Control Supervisor.

C.

Sampling and Testing:
*1.

Microbiological:
a. Finished

product collected

under "Class A Sampling

Plan" requiring 5 random samples throughout each
"lot" of

production (Lot is defined as one 24 hour

period.)
b.

Raw materials from each supplier analyzed
week with

once per

sample collection from 5 batches per load

(Class A Sampling Plan)
"* # \ ^v *%. *~ —

c.

Equipment swab testing once per week from 15 random
surfaces

d.

Finished product analyzed for Standard Plate Count,
Total Coliform, E, Coli, SJiaEh, and Salmonella

e.

Raw products analyzed for Standard Plate Count,
Total Coliform, E. Coli, Staph, and Salmonella

f.

Equipment swab analyzed for Standard Plate Count
*See insert for methodology

Chemical:
a.

Finished product collected 5 times per lot (Class A
Sampling Plan) for each product produced daily
(Lean Deluxe sampling is ten per lot)

b.

Finished product

tempered and ground 3 times

through a 5/64" plate on laboratory bench top
grinder
c.

Finished product analyzed in duplicate by CEM using
parameters determined for each CEM

d.

Fresh final product Anyl-Ray samples collected
and analyzed

at a minimum frequency of three (3)

per technician each shift
e.

Center of Anyl-Ray sample removed using "core
sampler" and

ground three

(3) times through 5/64"

plate on laboratory bench top grinder
f.

Fresh finals analyzed in duplicate by CEM utilizing
the same parameters as in 2c

g.

Daily analysis

of samples by conventional* and CEM

A A A A A A W A

method to provide timely correlation of CEM results
h.

Monthly chemical analysis of USDA check sample

i.

Monthly summaries of correlations (CEM vs. Anyl-Ray,
and CEM vs. conventional methods)
product specification

and finished

compliance on an in-house

report to management
j.

Analysis of raw materials on a periodic basis to
form

Anyl-Ray to CEM correlation as discussed in 2g

and 2i
k.

Analysis of raw materials as requested for
purchasing requirements (claims)
^Conventional is USDA Soxhlet/Drying Oven

D.

Critical Control Points:
1.

Microbiological:
a.

Inform Q.C.

Supervisor of potential problem areas

found through routine screening of raw materials
b.

Insure that all suppliers are tested on a weekly
basis; more

frequently during quality improvement

programs
c.

Inform Q.C. Supervisor of any problems with finished
product microbiological specifications immediately

d.

Alert Q.C. Supervisor of defects or temperature
deviations on raw materials

e.

Alert Q.C. Supervisor of any shift in results on
Equipment Sanitation testing

2.

Chemical:

00000074

a.

Inform Q.C.

Supervisor and technicians of results

on Anyl-Ray accuracy testing
b.

Work with technicians to monitor and improve
accuracy of Anyl-Ray testing

c.

Immediately inform Q.C. Supervisor of problems or
noticeable "shift" in finished product
specification achievement

d.

Alert Q.C.

Supervisor as to correlation between

chemical and CEM analysis, particularly any
deviation from the established correlation

for my own use and I!m not going out and
selling the peaches and I!m not a farmer. If
they take that definition of commercial, then
OSI

would

probably

fall

within

that

definition, the question then is how would you
argue that the liquid nitrogen is not a spray
used

in the, used

to

control

insects or

diseases of those animal products?
Mr. Carlton:

I think that within that particular frame,
once you look at the statute and decide that
it's

got

to

fit

within

the

commercial

production, anything that falls outside of
that is not exempt even though it! s used for
domestic purposes

or something

other than

domestic purposes, industrial purposes, if it
takes the position that it only qualifies if
it is commercial production then our argument
still would be supported by the Union Pacific
case because of the fact that this Commission
would be doing exactly what the Union Pacific
court was trying to do, was trying to define
commercial.

And once it found a definition

for commercial, it just happened that those
particular facts, that particular party was
industrial entity whereas if this Commission
found

that

OSI

was

something

other

than

-32-
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commercial

producer

it

would

still

be

consistent with our argument here today.
Mr. Iwasaki:

No, my question to you though is#
Commission

found

OSI

to

be

a

if the

commercial

activity, what they do here to be a commercial
activity, within the meaning of subsection 20,
how would you then argue that the liquid
nitrogen purchase is not used as a spray to
control disease?
Mr. Carlton:

Well, I think that Mr. Faber has done a good
job here and therefs no basis for arguing
against the fact that this spray is used to
control, limit disease or the multiplication
of other things that might happen to that
particular meat product unless it was frozen.
Now the spray is actually used, and we have
not contested the fact that it is frozen to
pretty much stop the growth of any type of
micro-organism, and if the Commission finds
that OSI is in the commercial production of
animal products then we have not argued that
liquid nitrogen is not a spray.

Mr. Iwasaki:

Well I guess that's my question.

Mr. Carlton:

We haven't taken a position against the liquid
nitrogen being anything but what Mr. Faber and
OSI has projected that it stand for something
-33
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